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Thank You For Inviting Me. 



The Fair Employment and Housing Act ("FEHA") and the 
Americans with Disabilities Act (“ADA”) prohibit employment and 
workplace discrimination, not limited to hiring, termination, conditions, 
benefits and terms. The FEHA and the ADA both prohibit disability 
discrimination and require a “reasonable accommodation” process. The 
FEHA specifically prohibits discrimination based on the following criteria. 
● Age (40 and over) Race 
● Ancestry Religion 
● Color Sex 
● Religious Creed Sexual Orientation 
● Marital Status National Origin 
● Denial of Family and Medical Care Leave 
● Disability (mental and physical) 
● Medical Condition (cancer and genetic characteristics) 
 FEHA: Cal. Gov. Code §§12940-12951. 
 ADA: 42 USC §§12111-12117. 
● The FEHA also prohibits harassment in the workplace. 
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It shall be an unlawful employment practice "for an 
employer . . . To fail to make reasonable 

accommodation for the known physical or mental 
disability of an applicant or employee.  Nothing in 

this subdivision or in paragraph (1) or (2) of 
subdivision (a) shall be construed to require an 

accommodation that is demonstrated by the 
employer or other covered entity to produce 

undue hardship to its operation.“ 

 

● FEHA: Cal. Gov. Code §12940(m). 

● ADA: 42 USC §12112(b) 
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It shall be an unlawful employment practice "for an 
employer . . . To fail to engage in a timely, good 
faith, interactive process with the employee or 
applicant to determine effective  reasonable  
accommodations, if any, in response to a request 
for reasonable accommodation by an employee or 
applicant with a known physical or mental 
disability or known medical condition.“ 

 

FEHA: Cal. Gov. Code §12940(n). 

ADA: 42 USC §12112(b) 
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 Must be provided for all aspects of 
a an employee’s programs and 
activities 

 application / registration for, and 
provision of, employment, aid, 
benefits, services, and training. 

 core, intensive, training, and support 
services 
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 Actions that must be taken when a particular 
person with a disability seeks: 

 to apply for employment and/or participate in an 
employer’s program or activity 

 to apply for / perform the essential functions of a 
job 
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 Actions that will help a particular person with 
a disability: 
 to receive equal benefits from the program or 

activity 

 to compete fairly in educational and work 
settings  

 in general, to have equal opportunity 

 Specific actions will vary, depending on the 
person and the context 
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 Modifications specifically apply to 
“policies, practices, and 
procedures” (the way things are 
done)  

 Accommodations apply to actual 
employment contexts 
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 Terminology 

 Accommodations must be provided 
unless they would cause undue 
hardship. 

 Modifications must be provided 
unless would fundamentally alter 
the nature of the service, program, or 
activity, i.e. the “business” of the 
employer. 
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 Did the person ask for an accommodation / 
modification? 

• No “magic words” are necessary – the employee 
or prospective employee doesn’t need to have 
mentioned “disability” or “accommodation” or 
referred to the law 

• Just needs to have asked for an adjustment or 
change related to a medical condition 
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Question: Do they really have to ask anymore? 

Answer: No, not in my opinion. 



 Does the person seeking the accommodation 
or  modification have an actual, current 
disability? 

 The employer is allowed to ask for documentation 
of the disability / medical condition. 
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 The “responsible person” must 
make an individual determination 
about the request. 

 Engaging in an interactive process 
with the person asking for an 
accommodation / modification. 
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 Responsible person must: 

 go through specific, formal process to 
decide whether hardship / alteration 
would occur  

 if so, take other action that would allow 
the person with a disability to participate 
to the fullest extent possible 
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 Did the responsible person review the required 
factors? 

 the type of accommodation requested 

 the net cost of the accommodation  

 the overall size of the program  

 the overall financial resources of: 
 the business as a whole 

 the individual facilities involved 

 The employee him/herself 

 the effect on the employee’s ability to serve , get 
work done, carry out mission. 
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 Did the responsible person provide a written 
statement of reasons for denying requested 
accommodation / modification? 

 Did the responsible person give a copy of the 
statement to the person asking for the 
accommodation / modification? 

 Did the responsible person take another action 
to avoid discrimination? 
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 Implement a written policy explaining: 

 the circumstances under which accommodations 
/ modifications must be provided 

 the process for handling a request for a 
reasonable accommodation / modification 

 the system for documenting the types of 
accommodations / modifications that have been 
provided 

 examples of accommodations / modifications 
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 STEP 1. Contact the injured employee and start 
the interactive process. 

 

 When an employee has been hurt on the job, 
personally contact the employee and provide a 
Workers’ Compensation Claim Form (DWC 1).  
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 STEP 1. Contact the injured employee and start 
the interactive process. 

 Tell the employee that medical care will be provided 
while the claim is pending and that other benefits 
may also be provided after the claim is accepted.  
Discuss the return-to-work process.  Stay in contact 
with the employee and be available to answer 
questions. 
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 STEP 1. Contact the injured employee and start 
the interactive process. 

 If the injury makes it difficult for the employee to do 
his or her job temporarily or on a long-term basis, 
discuss possible ways to address the problem.  If it 
becomes clear that a reasonable accommodation is 
needed, explain that you will work with the 
employee to find one.  
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 STEP 2. Describe essential functions and usual 
duties of jobs.  

 

 Discuss with the employee the “essential functions” 
of his or her job. Essential functions are the 
fundamental purposes of a job.  

 

 They focus on why a job exists.  
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 STEP 2. Describe essential functions and usual 
duties of jobs.  

 

 You will not be required to remove essential 
functions of a job to accommodate the employee. 
You may, however, be required to remove a non-
essential function or otherwise provide a reasonable 
accommodation to enable the employee to perform a 
job’s essential functions. 
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 STEP 2. Describe essential functions and usual 
duties of jobs.  

 Discuss with the employee the actual activities, 
demands, and environmental conditions usually 
required in his or her job, including frequencies and 
hours per day.  These may include, for example, 
details about required postures, motions, lifting, 
carrying, pushing, and pulling.  In contrast to 
essential functions, usual duties focus on how a job is 
performed. 
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 STEP 2. Describe essential functions and usual 
duties of jobs.  

 

 Reach agreement with the employee about the 
essential functions and usual duties of the 
employee’s job, put this information in writing. 
Repeat this process for other jobs that the employee 
may be able to perform with or without a reasonable 
accommodation. 
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 STEP 3. Obtain work capacities and 
restrictions. 

 

 If it is not obvious what kind of accommodation 
would be appropriate, you will need to obtain the 
employee’s work capacities, which describe the 
tasks the employee can do safely. You also will 
need to obtain the employee’s work restrictions, 
which describe the tasks the employee is limited in 
doing or cannot do because of the injury. 
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 STEP 3. Obtain work capacities and 
restrictions. 

 

 Ask the employee to give the information you 
prepared in Step 2, above, to his or her primary 
treating physician or other health care professional, 
such as the employee’s regular physician (if different 
from the primary treating physician), physician 
assistant, nurse practitioner, or physical therapist. 
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 STEP 3. Obtain work capacities and 
restrictions. 

 

 If possible, provide the employee with a letter or 
form requesting the information you need.  Ask the 
employee to share with you any information he or 
she obtains from the primary treating physician or 
other health care professional pertaining to his or her 
work capacities and restrictions.  
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 STEP 3. Obtain work capacities and 
restrictions. 

 

 If the information you receive is incomplete or 
unclear, ask the employee to obtain clarification, or 
ask the employee for permission for you to contact 
the primary treating physician or other health care 
professional directly. 
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 STEP 3. Obtain work capacities and 
restrictions. 

 

 If you ask the employee to sign a medical release, 
limit its scope to the employee’s work capacities 
and restrictions.  

 Do not ask about the employee’s medical condition, 
treatment plan, prognosis, or other matters unrelated to 
work.  
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 STEP 4. Research and evaluate possible 
accommodations. 

 

 With the employee, explore ways to accommodate 
the employee’s injury.  

 

 The employee may already have useful ideas based 
on firsthand knowledge of the employee’s job and 
a personal understanding of his or her injury and 
disability. 
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 STEP 4. Research and evaluate possible 
accommodations. 

 
 Keeping the needs of both employee and employer 

in mind, consider the employee’s work capacities 
and restrictions and all possible jobs available to 
the employee.  Evaluate whether the employee can 
perform the essential functions of those jobs with 
or without a reasonable accommodation.  Use 
outside resources if necessary.  Share all important 
information, communicate openly, and encourage a 
genuine, meaningful dialogue.  
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 STEP 4. Research and evaluate possible 
accommodations. 
 

 With the employee, assess how effective each 
accommodation would be in allowing the employee 
to perform the job.   

 

 You may find it helpful to request feedback from the 
employee’s primary treating physician or other health care 
professional.    

 

 Yes.  It’s ok. 

34 



 STEP 5. Select a reasonable accommodation 
and make an offer of work. 

 

 You must consider accommodating the 
employee in the following order, unless you 
and the employee agree otherwise:  
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1. Provide accommodations that would enable the 
employee to stay in his or her original job. 

2. Reassign the employee to an equivalent vacant 
position in a job the employee is qualified to 
perform, and provide reasonable accommodations 
as needed. 

3. Reassign the employee to a lower-graded vacant 
position in a job the employee is qualified to 
perform, and provide reasonable accommodations 
as needed.  

4. Temporarily assign tasks that the employee is able 
to perform while recovering. 
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 If there is more than one option in a particular 
category above, consider both the employee’s 
preferences as well as how the accommodation could 
impact the operation of your business. 

 If an accommodation clearly would be too costly 
relative to the overall resources of your company or 
organization, or would significantly disrupt your 
business, consider other accommodations. 

 Make an offer based on the accommodation you 
select.  This could be, but is not necessarily, an offer 
of regular, modified, or alternative work to reduce 
workers’ compensation costs. 
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 STEP 6. Implement and monitor the 
accommodation  

 After the employee accepts your offer, encourage 
and support his or her return to work. If the 
employee is still recovering from the injury, the 
primary treating physician or other health care 
professional should reduce or remove restrictions 
as the employee’s condition improves. This will 
allow you to adjust accommodations accordingly to 
aid the recovery process. Continue to communicate 
as part of the ongoing, interactive process to ensure 
that the accommodation is working as anticipated. 
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Develop and formalize 

 your policies and procedures. 
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 Apply the six-step return-to-work process.  

STEP ONE 
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Review each of the six steps in Section I to formulate your 

policies and procedures, describe these policies and 

procedures in writing, and disseminate and discuss them 

with everyone involved.  
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Identify who in your company or organization will be responsible 

for carrying out each of the six steps.  Different persons may be 

involved at different stages.  

 

 

 

 

The person who starts the interactive process, for example, may 

not be the person who makes final decisions on job 

accommodations.  
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Include instructions on how to obtain information from the 

employee’s primary treating physician, other health care 

professionals, your workers’ compensation insurer, and the 

persons in your company or organization responsible for 

accommodations.  

Be proactive, emphasize the need to gather complete and 

accurate information about work capacities and restrictions and 

possible accommodations, share important information with the 

injured employee, and communicate openly, respectfully, and in a 

timely fashion.  
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Eliminate inappropriate policies. 

STEP TWO 
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Remove policies that categorically limit return to work.   

 

Before deciding not to provide an accommodation, you must 

determine whether it would be too costly relative to the overall 

resources of your company or organization, or would significantly 

disrupt your business.  
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Examples of inappropriate policies:  

 

1. Always terminating an employee if he or she is unable to return 

to full duty after a specific, fixed period; 

2. Never considering modified or alternative work outside an 

employee’s area, unit, or program; 

3. Requiring that injured employees be released to full duty 

without restrictions or be healed 100 percent before returning  

4. Not considering time off except under fixed, pre-determined 

circumstances; 

5.  Delaying discussion of job accommodations until the 

employee’s condition is permanent and stationary ; 

6. Refusing to purchase new equipment to accommodate the 

employee unless approved by the workers’ compensation 

insurer . 
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Identify essential and  

non-essential functions  

of jobs* 

  
*which functions may need to be 

removed because they are non-

essential? 

STEP ONE 
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“Essential functions” are the fundamental purposes of a 

job.  A function may be considered essential because of 

one or more of the following factors:  

 

1. The job exists to perform that function, and removing       

the function would fundamentally change the job.  

 

2. There are a limited number of employees among 

whom the function can be distributed.  

 

3. The function is highly specialized, and the person in 

that job is hired for his or her expertise or ability to 

perform it.  
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Non-essential functions are duties that an employer may 

be required to remove because the non-essential 

function creates problematic demands or  

working conditions for an employee with a disability.  An 

employer may, for example, remove a non-essential 

function to enable the employee to perform a job’s 

essential functions.  
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Identify short-term tasks outside 

regular jobs to allow injured 

employees to return to work 

while recovering.* 

 

STEP TWO 

 
*This is sometimes called temporary transitional work. 
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Proactively identify and compile lists of specific tasks 

outside regular jobs that could be done on a temporary 

basis. This should also be done in collaboration with 

employees (and the union, if there is one).  
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The tasks could be among those that help your 

company or organization in the long run, such 

as researching and compiling information, 

organizing files and other materials, or 

maintaining equipment and facilities.  
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Evaluate working conditions and 

encourage employee input to 

reduce injuries.* 

STEP THREE 

 
*This is sometimes called maintaining a safety program. 
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Periodically inspect your workplace to identify 

and evaluate unsafe conditions. Encourage 

employees to report injuries and unsafe 

conditions, and conduct investigations as 

needed. This will enable you to make changes 

that can reduce injuries and allow employees 

who do become injured to return to safer 

conditions.  
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Select suitable physicians 

when possible.  

One. 

 
*Sometimes an employer maintains control through its 

workers’ compensation program. 
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Train managers on and 

implement a return-to-work 

policy.* 

Two. 

 
*Sometimes an employer engages an attorney to create its 

safety and return-to-work programs. 
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Inform employees of their rights 

and obligations in the process.*  

Three. 

 
*Employees have obligations as well including, but not 

limited to, engaging and participating in an interactive 

process to return him or her back to work. 
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QUESTIONS, COMMENTS, 

CRITICISM. 
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Special thanks to CVSS for hosting 

and to all of you who attended. 

David H. Parker 

Attorney at Law 

 

Parker, Kern, Nard & Wenzel 

7112 N. Fresno St., Ste. 300 

Fresno, CA 93720 

 

(559)-449-2558 

dp@pknwlaw.com 

 

www.pknwlaw.com 

mailto:dp@pknwlaw.com
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